Report on the Dinner held to discuss the Possibility of the formation of the Regulator’s Forum

30 May 2001, The Court Yard, Arcadia


Introduction

On 30th May 2001, the Competition Commission of South Africa (“the Commission”) hosted a dinner to discuss the possibility of forming a Regulators’ Forum. The Dinner was held at The Courtyard in Arcadia, Pretoria, and was attended by 30 delegates representing sixteen (16) regulatory institutions (see attached list), seven of which were from the Commission. Prior to the event, a concept document outlining what this forum envisages was circulated to the participants for comments.

Description of the event

The Commissioner of the Commission, Advocate Menzi Simelane, welcomed all delegates and gave an overview of the proposed forum through a slide presentation. The overview basically summarized the critical aspects that were contained in the concept document that was circulated prior to the event. The following were the issues that transpired from the presentation:

a)
Regulation in South Africa

· The South African regulatory framework remains fragmented and often contradictory and that there is a need for coherence and integration in the regulatory framework,

· A more integrated policy framework is necessary and would benefit all,
· The proposed forum is one mechanism that could be used to facilitate co-ordination and encourage interaction and co-operation among regulators

b)
Regulation of competition

· Regulation of competition in South Africa is also fragmented with various institutions being mandated to deal with competition matters in their respective sectors

· The Competition Act was introduced by government in 1998 in an order to regularize competition regulation 

· The recent amendments to the Competition Act creates concurrent jurisdiction between the competition authorities and the specific sector regulators therefore highlighting the need to encourage interaction and co-operation among regulators

c)
The need for the Forum
· Need to encourage discussion and promote consistency in the regulatory framework

· Need to promote certainty in the application of competition regulation for business

· To enable regulators to identify common interests, overlaps and duplication in functions and activities

· To facilitate the sharing of resources

· Coordination of projects such as training, joint research, etc. 

d)
The objectives of the proposed forum

The purpose of the Forum would include:

· To promote and facilitate the exchange and flow of information

· To provide information about the role and functions of regulatory bodies

· To foster an understanding of the activities of various regulators operating in various sectors and industries

· To ensure consistency in regulation

· To strengthen the relationship among regulators
The Commissioner also highlighted how this proposed forum would be different from the Utility Regulators Forum proposed by the National Electricity Regulator (NER) in terms of its functions and what it would seek to achieve. After the presentation, the floor was open for discussions and questions from the delegates.

Discussions

Generally, all the participants who made comments at the dinner indicated that they support the concept and the initiative of establishing a Forum proposed in the concept document. The following were some of the comments made:

Xolani Mkhwanazi of NER stated the purpose of having a multi-sector forum in which all regulators would belong as opposed to a more focused forum. He referred to the Utility Regulators Forum, which is initiated by the NER, and would only facilitate the relationship among utility regulators. The members of this forum would also become members of this multi-sector forum. He also suggested that regulators which have certain commonalities, such as the ones in the medical sector, may also form a forum, whose members would be part of the multi sector forum. The multi sector forum will then serve as the umbrella body.

The Estate Agency Board representative, Stanley Moshidi indicated that they could not make comments on the Regulators’ Concept Document, as the period given to them for comment was very short. This was obviously due to the fact that they were initially not on the list and were invited late after the Commission realized the omission. It was also mentioned that other regulators who were not part of this discussion may still joint the process later.

Gill Marcus of the Reserve Bank welcomed the initiative and also mentioned that it not be formal as it may lead to another regulator or a bureaucracy of some sort. She emphasized on flexibility and that it should focus on content, such as the impact of regulation on business and looking at effective ways to meet the needs of the stakeholders. She also mentioned the need for someone to do or compile a document on each one of the regulators and what they do in order to foster a better understanding about each other.

Marten Colleman indicated that the Forum would assist regulators in facilitating the effective interaction with government, especially when government takes certain regulatory decisions or steps that may impact on regulation. He also supports the idea of the rotating chairpersonship as proposed in the concept document.

Snowy Khoza of the NER indicated that there is a need to use existing Forums, such as AFUR to as a guide on the nature of the proposed regulators’ forum. She also mentioned that the non-formal nature of the forum and the rotation system appear to be the typical feature in structures of other forums.

Christo Wiese of the Reserve Bank indicated that maybe the Forum should also focus on efficiencies and knowing one another better as regulators. He also raised a question on whether reference to other jurisdictions was done in order to evaluate if, as South African regulators we need the Forum for regulators. It was indicated to him that while we referred to Fora in other jurisdictions, we identified problems in SA regulatory framework and saw the need for the establishment of a forum that would better serve SA regulators.

Judith Connell of the Council for Med-Schemes emphasized that we should concentrate on the content rather than the form of this forum. There is a need to know about each other’s activities and what regulatory functions we have. 

Thapelo Dikotla of the Postal Regulator stated that although the Forum may deal with regulatory issues in general, there is a need to focus on competition as it affects all regulators’ activities and functions.

Paul McLons of SRP pointed out that other regulators may have been left out from the process. He indicated that we need to have an expose’ of all regulators in SA and include them in the initiative. He also felt that the Forum would assist regulators in jointly highlighting the need of compliance with regulatory requirements to their stakeholders. 

Nick Padayachee of the Council for Medical Schemes also though we should include non-statutory regulators as they also regulate issue that may impact on the economy. On the issue of other regulators, it was agreed generally that we would limit the definition to statutory regulators only for membership purpose. However, the forum may be open for participation by non-members 

Clive Gilbert from the Estate Agency Board stated that we should be careful about what we mean by less formal, as we should avoid forum shopping. There is a need that people should commit to the concept and that someone need to take care of planning and scheduling of the meeting, the drafting of agenda and the planning of the activities of the forum as well as coordination of notification of these issues to the members. He also pointed out that the fact that the forum is voluntary might result people not committing to it, and therefore result in a few people remaining on the forum. 

Generally, participant commented on the need for every regulator to put together what they do in order to identify overlaps and do an analysis of common grounds among regulators. With respect to the objectives of the Forum, it was mentioned that while the forum will foster a better understanding among regulators, it would enable them to have a better impact on their stakeholders and the sectors they regulate.

The Website was said to be one of the effective tools for information flow and communicating issues to regulators and their stakeholders. It was suggested that maybe the website should have links to all the regulators’ sites. Activities of regulators, such as conferences, could also be put on the site.

After all comments were considered, it appeared that the suggestion on compiling the who-is-who in regulation was favoured by all the participants. The Reserve Bank volunteered to compile the document. All participating regulators were requested to submit information about themselves to the Reserve Bank. A guideline of what information should be submitted will be drafted by the steering committee and sent to individual regulators. 

Way forward and Conclusion  

The representatives of all the institutions unanimously decided in favour of the initiative to establish a regulators’ Forum. It was also agreed that the forum should operate on an informal basis in order to allow for flexibility.

The delegates agreed also that the steering committee for the purpose of compiling the who-is-who document would comprise of Adv. Menzi Simelane, CC, Ms. Gill Marcus, Reserve Bank and Dr. Xolani Mkhwanazi of the NER. The Reserve Bank indicated that they would need about six weeks to compile the document, and would have it ready for circulation by the end of July. 

The next meeting would therefore take place sometime in July to finalise the discussions. The delegates will be informed of the date of the next meeting.

The discussions ended at around 20:00 and the delegates proceeded to the restaurant for the dinner.
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