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Regulators’ Forum

1. Introduction

The need for coherence and integration in the regulatory framework has become an increasingly important issue, not only in South Africa, but also in both developed and developing economies. In an environment, where new regulators are established, the role of existing regulators is reviewed, and state monopolies are restructured and privatized, there is growing recognition that a more integrated policy framework is necessary to promote transparent, consistent and coherent business regulation 

Despite attempts at greater coordination, the South African regulatory framework remains fragmented and often contradictory. The need for harmonization and coherence has become more critical in recent times, given areas of overlap. This document proposes a mechanism to facilitate co-ordination among regulators.

 2.
Regulation in SA

Since the late 80’s, government has entrusted specific regulators with powers to directly specify technologies, marketing methods and prices charged in sectors, such as electricity, broadcasting and telecommunication. Sector-specific regulators focus on one or a small number of sectors where government believes that the public interest would not be adequately advanced merely by relying on private markets supervised by competition authorities.

Until recently, certain sectors were considered to be natural monopolies. These sectors were usually dominated by a single state-owned enterprise with universal access obligations. As the economies of scale allowed for only one producer in these markets, especially at the level of transmission and distribution, vertical integration prevailed. 

Due to factors such as rapid technological changes in certain sectors, and possibilities of competition in these sectors, government has moved towards the restructuring of state owned companies while retaining some level of control. Although certain sectors are still closed to competition, technological innovation, deregulation and openness to foreign investment have been driving forces for change. 

As government continues with its restructuring and privatizing process, the roles of the competition authority and the respective sector regulators become more vital. After restructuring, a former monopolist may continue to hold a dominant position for long time, requiring both sector regulators and competition authorities to monitor and discipline the behaviour and conduct of the monopolist. In addition, it is important that while enhancing competition in these sectors, consumer welfare should also be maximized. This is often the role of the sector regulator.

There is wide recognition that different forms of regulation require dedicated regulators. In view of the need for consistency, the roles of respective regulators, however, need to be clarified. In particular, certain functions are best placed in specific institutions, depending on levels of expertise and specialisation. The OECD
 divides the functions or tasks to be allocated to different regulators in the following three (3) categories:

2.1. Competition law and policy
Involves adoption, interpretation and enforcement of framework and rules designed to ensure that markets are efficiently “self regulating” as possible. It includes preventing firms from concluding anticompetitive agreements, abuse of dominant position and carrying out anticompetitive mergers.

2.2. Economic regulation

Involves directly controlling or specifying production technologies, eligible providers (granting and policing licenses), terms of sale (output process and terms of access) and standard marketing practices (advertising). 

2.3. Technical regulation

Involves setting and enforcing product and process standards designed to deal with safety, environment and switching costs externalities, and allocating publicly owned or controlled resources.

In almost all examples, competition authorities are responsible for competition regulation, while sector regulators are responsible for technical regulation. Economic regulatory responsibilities may be allocated to the competition authority or a sector regulator, depending on the needs of a particular country and sector. 

In South Africa, although responsibility for different types of regulation appears to have been allocated, some ambiguity remains and needs to be debated and discussed, in particular, given the novelty of the new competition law regime. 

3.
Regulation of Competition in SA: Concurrent jurisdiction

The Competition Commission (“the Commission”) is the economy-wide regulator that is charged with implementing a range of functions, including investigating anti-competitive conduct, assessing the impact of mergers and acquisitions on competition, monitoring competition levels and market transparency in the economy and identifying impediments to competition and playing an advocacy role in addressing such impediments. 

The recent removal of section 3(1)(d) in the Competition Amendment Act 39 of 2000, which precluded the Commission’s jurisdiction over regulated sectors, gives the Commission jurisdiction over competition matters across all sectors. The Act provides that, in order to ensure that the Act is applied consistently across all sectors, the Commission may negotiate agreements with other regulatory authorities, participate in their proceedings and advise, or receive advise from, any regulatory authority.

Although the removal of section 3(1)(d) creates concurrent jurisdiction between the competition authorities and the specific sector regulators and makes provision for the conclusion of agreements in exercising concurrent jurisdiction, both the Commission and the regulators need to develop approaches and strategies in dealing with broad issues affecting regulation in the Republic. These are some of the issues that require interaction among regulators in order to discuss workable approaches.

In other countries such as Australia and the United Kingdom, a regulators’ forum has been established to encourage discussion of issues affecting regulation. Therefore, there is a need to encourage interaction and co-operation among regulators in order to discuss and share information on issues of common interest and ways of resolving and overcoming common problems.

 4.
The Need for a Regulators’ Forum
Although there are moves towards promoting coherence and consistency in the regulatory system, regulation in SA remains fragmented and contradictory in many respects. Furthermore, difficulties arise in the administration of different forms of regulation. Other countries with similar experiences have established formal structures to encourage discussion of issues affecting regulation and to promote greater consistency.

A forum in South Africa will assist regulators in promoting a more integrated regulatory framework. Such forum will be vital in facilitating the process of information sharing and interaction between regulators. It would serve as a platform for regulators to discuss issues of common interest and developing broader solutions to problems affecting sectors. Information sharing could also be extended to include the discussion of problems common to all regulatory bodies, such as funding, regulatory independence and resource constraints. 

Since most regulators are sector specific, individual regulators may have difficulty in obtaining information about operations and activities in other sectors, as well as regulators. The lack of flow of information among regulators and sharing of expert knowledge results in lack of co-ordination and co-operation among regulators. This could result in regulators not being aware of common interests, overlaps and duplication in functions and activities.

Regulation, whether sectoral or economy-wide, requires a range of expertise and skills, which may not necessarily be found in a single regulator. As the economy-wide regulator, the Commission may be in a position to provide information relating to all sectors, while sector regulators may provide information and expertise on specific sectors.

Co-ordination between the competition authority and various sector regulators would assist in promoting consistency, certainty and transparency in the application of regulations across sectors. Most importantly, co-operation links among regulators are required in order to avoid duplication of functions and resources. Interaction and coordination will also enable regulators to share experiences and lessons learnt from such experiences in various sectors. 

There are various ways through which such interaction and sharing could take place, including the holding of regular meetings, seminars, workshops, presentations, joint research projects and the general exchange and dissemination of information.  In order to promote regular interaction, it is therefore proposed that a Regulators Forum (“the Forum”) be established. The Forum is ideal for the facilitation of discussion, which will assist regulators, both sectoral and multi-sectoral, to reach workable solutions and agreements on various matters. 

The purpose of the Forum would include following:

· To promote and facilitate the exchange and flow of information; 

· To provide useful information to the public about the role and functions of regulatory bodies;

· To foster an understanding of the activities of various regulators operating in different jurisdictions and industries, as they implement economic reform and engage in regulation of their respective industries; 

· To ensure consistency in regulation across the spectrum of regulation; and

· To strengthen the relationship among regulators.

The Forum will offer regulators the opportunity to reflect on experiences in various sectors and to review the developments in regulated markets. The Forum will also be an acknowledgment of the fact that, in certain circumstances, there are clear benefits to regulators, regulated firms and consumers from an integrated approach to regulation.

5.
Establishment and Implementation 

Membership of the Forum should be based on the fact that an institution is a regulator established in terms of an Act of parliament, and responsible for the regulation of a particular economic sector in the Republic. Members of the Forum should, preferably, be the Heads or Chairpersons of the Regulators.  (See attached list of regulators)
The Forum should meet once every quarter, or at any other time when it may be necessary. For the efficient and effective running of the Forum, a Secretariat, which will take responsibility of the general flow of information and co-ordinate the activities of the Forum, should be appointed. 

The Forum should have a rotation system for Chairpersonship, based on a working document or framework to be adopted. In order to bridge the imminent knowledge gap among regulatory bodies, the Forum should also publish a Newsletter with updates on regulatory activities as well as articles on issues of common interests. 

Through the Newsletter, regulators would benefit from information on how broadly similar issues are dealt with in different industries. The newsletter would also aim to increase awareness of the activities of the various sector regulators and might be able to promote the effective coordination of regulation by different jurisdictions. The Newsletter should be circulated quarterly. 

6.
Features of the Regulators Forum

Certain features of the proposed Forum are outlined below.

· Objectives 

The Forum aims to support the development and facilitation of effective regulation within South Africa.  It will seek to do this by facilitating the exchange of information and lessons of experience between regulators, and by supporting capacity building efforts. The Forum must adopt a mission statement and objectives to guide its activities.

· Nature of the Forum

The Forum will operate initially as a voluntary arrangement, with no formal legal status. The nature of the Forum and its governance arrangements may evolve over time in response to the needs and priorities of participants and the availability of dedicated resources.

· Participation

The Forum exists primarily to meet the needs of regulators, whether established as autonomous agencies or not.  Participation will also be open to other officials with an interest in regulatory issues and, when appropriate, other stakeholders in the regulation process, including government departments.

· Sectoral Focus

The Forum will focus primarily on issues associated with competition and regulation in all sectors of the economy.  Within this field of interest, the Forum will have a particular emphasis on issues that are common across sectors.

· Geographic Focus 

The Forum will focus primarily on countrywide issues and developments, although it may also contribute to activities at the sub-regional level.

· Cooperation 

The Forum will seek to complement and cooperate with other initiatives in the same field, including those established on a sectoral and national level.

· Work Programme and Funding

The Forum will develop its work programme in response to the needs and interests of participants.  Funding arrangements for any specific activity will be developed on a case-by-case basis.

INITIAL REGULATORS LIST

The Forum should comprise all regulatory institutions established: 

· The Independent Communications Authority of South Africa (ICASA)

· The Registrar of Banks at The South African Reserve Bank (SARB)

· The National Electricity Regulator (NER)

· The Postal Regulator (PR)

· The Financial Services Board (FSB)

· The Securities Regulatory Panel (SRP)

· South African Bureau of Standards (SABS)

· The Roads Agency (RA)

· The Civil Aviation Authority (CAA)

· The Medical Council

· The National Gambling Board

· The Wine and Spirit Board

· The National Agricultural Marketing Council
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